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Part I

The National
Environmental Policy Act





mental policy. And the fourth is openness
in decision-making—giving communities
and the public a direct voice in federal
decisions affecting their communities
and their well-being.

To advance these principles in the







federal actions, NEPA is an instrument



(riparian, marsh, wetlands) would be off-
set with additional creation of habitat.
The preferred alternative was based on



and soils; water quantity and quality; fish-
eries; vegetation; wildlife; cultural





post-Cold war functions and fulfill its





faculty in several training seminars run by
the Department of Justice Legal Educa-
tion Institute. The seminars focused on
NEPA’s purposes, procedural require-
ments and the relationship between com-
pliance with NEPA and other laws and







mitments for monitoring and mitigation,
and allowed agencies to proceed with the
action immediately. The work has been
completed and damage to property and
the environment was avoided.

In June 1996, an emergency devel-
oped involving extremely high fire risk on
public lands in the San Ysidro Moun-
tains in southern California, near the
border with Mexico. The Bureau of Land
Management (BLM) approached CEQ



finding creative solutions that foster both
environmental protection, economic
growth, and social welfare. 

The nation’s rivers are the quintessen-
tial combination of environmental, eco-
nomic, and social values. Much of the
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Selected NEPA
Cases in 1996

NEPA and Critical Habitat under
the Endangered Species Act

In 1995, the Ninth Circuit Court of
Appeals, in Douglas County v. Babbitt, 48
F.3d 1495 (9th Cir. 1995), held that
NEPA does not apply to a decision to des-
ignate critical habitat for an endangered
or threatened species under the Endan-
gered Species Act (ESA). The court based
its holding on the grounds that “(1) Con-
gress intended that the ESA critical habi-
tat procedures displace the NEPA
requirements, (2) NEPA does not apply to
actions that do not change the physical
environment, and (3) to apply NEPA to
the ESA would further the purposes of
neither statute.” 48 F. 3d at 1508. 

Catron County v. U.S. Fish & Wildlife,
75 F.3d 1429 (10th Cir. 1996). Contrary
to the Ninth Circuit, the Tenth Circuit
Court of Appeals, in Catron County, con-
cluded that the Secretary must comply
with NEPA when designating critical
habitat under the ESA. The court dis-
agreed with the Ninth Circuit’s earlier
conclusion that the procedural require-
ments of the ESA, with regard to critical
habitat designation, displaced the require-
ments of NEPA, finding instead that the
ESA requirements for notice and environ-
mental consideration only partially ful-

filled the purposes of NEPA.  75 F.3d at



From a factual perspective, the court



appeared for the first time in the final
EIS, included “substantial changes” from
any of the alternatives proposed in the
prior drafts of the EIS. CEQ regulations
require agencies to supplement draft or



was reasonable.” Id. Second, the court
also upheld the adequacy of the cumula-
tive effects analysis in the EIS, which
assumed that non-federal land would be
managed to avoid harm to threatened
species. In reaching this conclusion, the
court relied on the Supreme Court’s affir-





614. Therefore, because NEPA could not
provide any relief, the Sierra Club’s chal-
lenge was  rendered moot.  Id.

Ozark Chapter/Sierra Club v. Thomas,
924 F. Supp. 103 (E.D. Mo. 1996). The
Sierra Club argued that the documenta-
tion required by the Rescissions Act sal-
vage timber rider was composed of  two
separate components: 1) an environmen-
tal assessment (EA) under NEPA, and 2)
a biological evaluation under the ESA.
In this case, the Forest Service decided
that the sale fell under a categorical
exclusion. The court rejected this argu-
ment, concluding that the Act called for
a single document providing environ-
mental analysis at the sole discretion of
the concerned Secretary and thus the
Secretary also had the sole discretion to
determine the scope of the evaluation.
924 F. Supp. at 106. Therefore, in the
court’s opinion, the Secretary of Agricul-
ture’s decision to apply a categorical
exclusion instead of an EA was appropri-
ate for the sale in question.  Id.

Cumulative Effects Analysis

CEQ regulations require agencies to
consider cumulative impacts, defined as
those which result from “the incremental
impact of the action when added to other




